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The Bo headache

Open protocols
Peter Kammerer says if
anonymity has allowed
some internet users to
abuse others as they
please, it’s time to remove the cover

T

Jerome A. Cohen mulls the dilemma for China’s leaders on
Bo Xilai’s appeal – while they are loath to allow an appellate
process as ‘open’ as his trial, they must appear to be doing so

W

ill Bo Xilai’s
appeal against his recent
criminal conviction and
life sentence make another contribution to the
legal education of the Chinese people?
Bo’s trial offered hundreds of millions of
his countrymen their first vivid glimpse of
how an accused criminal might actively
defend himself in court, instead of meekly
complying with the usual ritual of confession and apology in an effort to obtain a
lenient sentence.
Although the legal systems of all countries often treat compliant defendants
more favourably than others, the People’s
Republic, from its establishment, made
“leniency for those who confess, severity
for those who resist” the cornerstone of its
criminal justice practice. Yet, at his trial, Bo
defiantly insisted on his statutory right to
challenge the prosecution’s charges and
confront the witnesses against him.
Surprisingly, his former colleagues in
the Communist Party leadership, contrary
to China’s custom, actually permitted
several prosecution witnesses not only to
appear in court, but also to be subjected to
defence cross-examination.
By exercising his statutory right to
appeal against his conviction, Bo will be
exposing another major stage in China’s
newly revised criminal procedure to
public scrutiny. According to traditional
Chinese communist thinking, appealing
only further demonstrates the failure of an
accused to atone for his guilt. This constitutes a brazen challenge to the state, an

unnecessary drain on its resources and a
condemnation of the police, prosecutors
and judges who handled the case.
In ordinary prosecutions as well as
political cases, Chinese law enforcement
personnel often apply great pressure on a
defendant not to appeal, even before the
trial concludes. They sometimes urge the
defendant, before he is sentenced, to
promise the trial court that he will not
appeal, increasing his chances of leniency.
The authorities tell him that an appeal is
likely to be worthless. After all, the trial
court frequently consults the appellate
court before imposing sentence, and in
sensitive cases political leaders instruct the
courts about the outcome. Moreover, a
defendant’s jailers can truthfully cite
statistics confirming that few defendants
appeal and few appellants succeed.
If persuasion proves ineffective, jailers
may resort to intimidation, torture and
threats of future mistreatment in prison as
well as abuse of the defendant’s family. In
famous political cases, appeal is especially
embarrassing to the Communist Party, so

In famous political
cases, appeal is
especially
embarrassing to the
Communist Party

Bo must have experienced tremendous
pressure.
In 2008, former Politburo member and
Shanghai party secretary Chen Liangyu
did not appeal against his 18-year
, did
sentence. Bo’s wife, Gu Kailai
not appeal against her murder conviction
and suspended death sentence. Nor did
Bo’s infamous police chief, Wang Lijun
, seek review of his 15-year
sentence.
The last Politburo member to appeal
was the feisty Beijing party secretary, the
late Chen Xitong
. In 1998, the
Supreme People’s Court quietly affirmed
his 16-year sentence without questioning
the written statements of his proposed witnesses or granting him a formal hearing.
The court merely examined the case
record, interrogated Chen and reviewed
the claims made by him and his lawyers.
Bo, of course, is even more unconventional than Chen Xitong, and, having
received a life sentence that he denounced
as unfair and that cannot be legally
increased on appeal, he may well believe
that he has more to gain than lose by
forcing the prosecution to restate its
charges before the High Court of
Shandong
province.
But will appeal give him any more
substantial chance to rebut the trial court’s
judgment than Chen Xitong received?
What procedures can he expect? And will
Bo’s appeal give the public an opportunity
to learn more about criminal justice the
way his trial did?
Bo’s appeal presents party leaders with
a delicate dilemma. They undoubtedly
would like to put this very controversial
case behind them as quickly and invisibly
as they did Chen Xitong’s appeal. Yet it
won’t be as easy to do so. Having given Bo a
relatively “open” trial, they will be hard
pressed to deny him an equally “open”

appeal, especially under the newly revised
Criminal Procedure Law, which improves
a defendant’s prospects for obtaining a
formal appellate court hearing.
Yet the new law does not require an
open hearing if the issues involved in the
appeal only concern the application of
law. Then the court, in addition to studying
the trial record and written arguments
submitted by the parties, need only
interrogate the defendant privately and
informally consider his opinions and
those of his lawyers.
Bo’s appeal, however, will undoubtedly also reject the trial court’s determination
of the facts and the sufficiency of the
evidence and claim that the court mistakenly failed to exclude from the evidence
statements taken from him in the coercive
circumstances of pre-trial detention. Such
claims will entitle Bo to an open court
hearing with procedures similar to those
that prevailed in his trial. Chinese criminal
procedure, under continental European
influence and unlike its Anglo-American
counterpart, permits an “appeal” in these
circumstances to become a full, second
trial not limited to argument about legal
issues.
Yet the last thing party leaders want is
another widely publicised five-day freefor-all that will allow a more experienced,
better prepared Bo again to hold forth
before the masses and even introduce new
evidence and arguments. The party is likely to exert much tighter control over the
appellate process in this case than it did at
the trial. After all, legal education is not its
highest priority!
Jerome A. Cohen is professor and co-director
of the US-Asia Law Institute at New York
University School of Law and adjunct senior
fellow for Asia at the Council on Foreign
Relations. See also www.usasialaw.org

here was a time when trawling through the
comments section to stories in this publication
and others was a source of enlightenment,
sometimes amusement. Not any more. The amount
of hatred, animosity, snobbishness and downright
rudeness has put me off even bothering. It’s a pity
because such forums are an excellent source for a
new angle to a discussion while gauging sentiment to
issues.
Comments on my colleague Alex Lo’s daily My
Take column were one of the reasons for my
turnaround. His position on issues is not always the
same as mine, but that is not cause to greet him each
day with slurs, scowls and threats. I suspect he enjoys
reading them, but I now no longer do; each day, it
seems the same people who long ago made clear
their beliefs and politics retread the same well-worn
themes. Generally, their comments have nothing to
do with what Alex has written.
What turned me was a comment to a restaurant
review in which one commenter had taken exception
to the view of another on the chicken dish served. A
sexual reference was used, as well as an attack on the
mother of the poster, a racial slur and a final, “I hope
you die of cancer”. Poultry has never had this effect
on me, but online, with some people, it apparently
evokes the most hot-headed anger. Anyway, so jawdropping was the pointlessness of this uninvited
outrage that I have since given scant regard to that
“comment” link or button at the end of articles and
posts.
I am not the only one. An increasing number of
online sites are shutting down their comments
section, the latest being Popular Science magazine.
Trolls and spambots have got in the way of the lively,
intellectual online debate it strives to foster, its editors
explained last week in making the announcement.
It’s a pity, as learned discussion is vital to important
matters like science and technology.
But that will never happen unless people respect
the decorum required of everyday life in the online
world. It seems that, as soon as they log in, they
transform from decent, upstanding members of
society to rude, narrow-minded individuals. They
behave in ways they wouldn’t dare face-to-face. Such
unreasonable behaviour has little to do with online
freedoms, though; it’s all about anonymity.
This is where mainland authorities have got it
right with the internet. While their censorship is
abhorrent, their requirement that people register for
online services and sites with real names takes a
significant step towards making commenters think
twice before posting.
Aggressive moderating is time-consuming and
impractical for sites with large amounts of content.
Only a rare few have highly intellectual readers. So it’s
best to require that people cannot hide behind
handles and nicknames.
I’m all for forums where all-comers can have their
say, if they like. But personal attacks, snarky remarks
and the general ugliness of comments sections,
Twitter and the like add nothing to understanding or
conversations. On the internet, you don’t have to
show your face if you don’t want to, but you should at
least be willing to reveal who you are.
Peter Kammerer is a senior writer at the Post

With skill and will, Apec can forge a
role at heart of economic integration

The misbehaving mainland
hordes of our imagination

Zhang Jun calls for resolve to tap leadership potential by carrying out reforms and thinking big

Paul Stapleton blames Hong Kong stereotype on bias and misperception

T
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ravellers in Bali are often
asked two questions:
where did you come from;
and where are you going? This
week, after almost two decades,
the Apec economic leaders’
meeting will return to Indonesia,
the birthplace of the so-called
Bogor Goals of free and open
trade and investment in the
region, set in 1994. This time, in
Bali, the same questions will be
raised for the Asia-Pacific
Economic Co-operation forum.
Apec has evolved into a
complex structure of meeting
mechanisms involving leaders,
ministers, senior officials, and
government officials and experts
from multiple committees and
working groups. Its areas of cooperation have expanded
beyond trade liberalisation and
investment facilitation to
include economic and technical
co-operation, food and energy
security, sustainable
development and disaster relief,
among others.
Meanwhile, the lengthy list of
jargon and acronyms has also
been growing. This has kept the
real business of Apec away from
keen public interest.
Yet, despite this seeming
distance from the public, the
forum has maintained its
relevance to the welfare and
prosperity of the Asia-Pacific
region.
This year, Apec’s economic
leaders will address three
priorities put forward by the
Indonesian host: attaining the
Bogor Goals, achieving
sustainable growth with equity,
and promoting connectivity.
These priorities could not be
more fitting in the context of the

current global economic
environment. Yet the question
is: what role should Apec play in
the debating and delivering of
these priorities? What is the
unique strength of Apec that
leaders could leverage to define
its future? In my view, the
answer is in the realisation of the
forum’s leadership potential.
With member nations from
diverse economic backgrounds,
Apec is well positioned to
encourage stronger
macroeconomic policy co-

The Apec
principle of
consensus
should be
regarded as
a great asset
ordination to reduce the risk of
possible spillover effects. In the
face of current uncertainties in
the regional and global
economy, particularly the
challenges experienced by the
emerging markets, such strong
leadership is needed to ensure a
sustainable economic recovery.
The region must strive to
implement structural reform to
shore up its economic resilience.
Apec is the ideal platform to
gather the will to enact these
often challenging, costly and
painstaking reforms.
This year’s Apec meeting
comes two months ahead of the
World Trade Organisation’s

ministerial conference, also
scheduled to be held in Bali, in
December. Apec played an
important role in facilitating the
conclusion of the WTO’s sonamed Uruguay Round
negotiation. Given the current
trade protectionist sentiments,
Apec leaders are expected to
send out a strong signal to
facilitate substantive results
from the Doha Round of talks.
Progress achieved in regional
free trade arrangements, such as
the Regional Comprehensive
Economic Partnership and the
Trans-Pacific Partnership
negotiations, will not
compromise the need to uphold
the integrity of the multilateral
trading regime.
By tapping into its unique
advantages of high-level
participation, broad
membership and expertise in
economic and trade cooperation, Apec could pull
together the strengths of
member economies to maintain
itself at the centre of the region’s
economic integration process
and help avoid the
fragmentation of free trade
arrangements.
Apec’s critics often point to
its non-binding process and lack
of a guarantee of
implementation. While there is
some truth to that view, it is
essential to approach the matter
from a different perspective.
The Apec principle of
voluntarism and consensus
should be regarded as a great
asset, rather than a weakness.
The freedom and flexibility
embedded in such a principle
not only mean that member
economies from diverse cultural,

economic and social
backgrounds can work together
comfortably, but also encourage
innovative thinking and strategic
vision, and offer leaders and
thinkers the comfort to freely
explore and experiment with
cutting-edge ideas.
In the past, this principle has
contributed to initiatives such as
the environmental goods list
and the Apec leaders’ growth
strategy. This principle has the
potential to bring out the best in
knowledge and collaboration
that could define the regional
and global economic cooperation landscape of
tomorrow.
On postcards, Bali is famous
for its beautiful rice terraces. But
behind these stunning views lie
an incredible amount of shared
effort invested in the making
and maintenance of those
agricultural engineering
marvels. To unlock Apec’s
potential to lead, partnership
and collaboration are as
essential as they are for the
harvesting of rice.
In this sense, the Balinese
setting could offer wisdom to the
forum’s leaders beyond this
week. Next year, China will
assume the Apec chairmanship.
This will be a great opportunity
to build on the achievements of
Bali and take Apec to new levels
of co-operation in regional
economic integration,
promoting connectivity and
sustainable development. We
are ready for it.
Zhang Jun is director general
of the Department of
International Economic Affairs,
Ministry of Foreign Affairs

he criticism of mainland
Chinese tourists has now
spread well beyond Hong
Kong, with stories about their
apparent bad behaviour coming
from Vancouver, Paris, Seoul
and the Maldives, just to name a
few. We’ve all heard the stories
of mainland mothers letting
their toddlers relieve themselves
in public. And news items about
mainlanders committing a
cultural indiscretion or jumping
a queue frequently land on the
“most read” web pages of local
newspapers. Mobile phones
often capture these images and
the story goes viral through
social networks.
Recently, stories have
appeared asking why mainland
tourists are so rude and,
suddenly, a mere supposition
turns into a fact to be explained.
Lost in this cacophony of
stereotyping, however, are some
fundamental statistics as well as
a simple cognitive error.
Last year, Hong Kong hosted
35 million mainland visitors,
equivalent to the entire
population of Canada. This
number represents about 72 per
cent of the total number of
arrivals. Arrivals from no other
country come close, although,
significantly, Taiwan, whose
nationals speak the same
language as most mainlanders
and are largely indistinguishable
to a casual observer, comes
second at about 4 per cent. Thus,
if a visitor to Hong Kong behaves
badly, that person would in most
cases be identified as a
mainlander.
It is not only this reason that
has led to the unfair labelling of
mainland tourists, however; a

cognitive error is also to blame.
Simply stated, it is a thinking
mistake called the “availability
heuristic” that is operating in full
force here.
Nobel laureate Daniel
Kahneman describes it best in
his book, Thinking, Fast and
Slow: “People tend to assess the
relative importance of issues by
the ease with which they are
retrieved from memory – and
this is largely determined by the
extent of coverage in the media.”
As an experiment, I asked a

With the number
coming, it is
remarkable
there are so
few instances of
rude behaviour
group of my students to visit
New Town Plaza in Sha Tin and
make comments on the clientele
there. In their reports, many
made note of the large number
of mainland shoppers. Their
evidence included the frequency
with which they heard
Putonghua being spoken. They
also mentioned the large
number of shoppers who were
wheeling suitcases.
However, when I asked
whether any of them had taken a
count of the ratio of Putonghua
speakers to non-Putonghua
speakers, none had. Likewise, no
one had made a systematic
count of the ratio of those with

suitcases to those without. Here,
we witness the availability
heuristic. What stands out – in
this case, “Putonghua” or
“suitcases” – looms large and
overwhelms the majority local
population in the background.
My own rough count of
suitcases at the same locale
recently confirmed this. Sure,
many people had them, but for
each one of those, I counted
dozens more without a case.
In effect, a few mainlanders
do behave badly, just like a small
minority from any country do.
But when nationals of other
countries behave badly here,
there is no strong local
stereotype available to label
them, so the action doesn’t
make the news.
Rather than isolating a few
bad apples from the mainland
and then tarring them all with
the same brush, we should
appreciate that, with the
overwhelming number coming
across our border, it is
remarkable there are so few
instances of rude behaviour. In
fact, the few viral photos and
videos of “mainlanders” acting
up are the exceptions to prove
the rule.
The public’s mistake, as well
as the media’s, is to make much
more of this than necessary.
Paul Stapleton is an associate
professor at the Hong Kong
Institute of Education
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